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STATEMENT OF THE CASE 

The appellees, Davis and Sanderlin, were members of the 
Metropolitan Police Department of the District of Columbia 
(R. 41, 48, 234, 505). In the early morning of April 3, 1946, 
they were on duty as police officers and as guards in the death 
cell of the Washington Asylum and Jail (R. 74, 260. 263, 598) 
with instructions to guard four men (R. 81,84) who /ere await¬ 
ing execution after convictions of murder in the first degree. 
The appellees were on duty at the jail in response to orders 
from their superiors in the Police Department (R. 42, 49, 61). 
During their tour of duty on the morning of April 3, 1946, two 
of the prisoners escaped (R. 95, 611). The appellees were in¬ 
dicted and tried for “negligent escape.” 

The trial judge submitted the question of negligence to the 
jury as an issue of fact, and the jury found the two prisoners 
escaped as a result of the appellees’ negligence (R. 601). In 
his opinion, the judge below indicated that the evidence was 
susceptible of the inference that the appellees were negligent 
and that he would not disturb the verdict of the jury on that 
issue (R. 612). 

Appellees both moved for new trials or in alternative, judg¬ 
ments non obstante verdicto (R. 602, 603). The trial court 
issued an order in Arrest of Judgment with a supporting Opin¬ 
ion (R. 611-618) holding that the appellees’ could not be prose¬ 
cuted at common law for negligent escape. The appellant is 
before this Court in an effort to defeat the Order in Arrest of 
Judgment. 

STATUTES INVOLVED 

49 D. C. Code §301: 

The common law, all British statutes in force in Mary¬ 
land on February 27, 1801, * * * shall remain in 

force except insofar as the same are inconsistent with, 
or are replaced by, subsequent legislation of Congress. 
(Mar. 3,1901,31 Stat. 1189. ch. 854, § 1.) 

22 D. C. Code §107: 

Whoever shall be convicted of any criminal offense 
not covered by the provisions of any section of this code, 
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or of any general law of the United States not locally 
inapplicable in the District of Columbia, shall be pun¬ 
ished by a fine not exceeding one thousand dollars or by 
imprisonment for not more than five years, or both. 
(Mar. 3,1901, 31 Stat. 1337, ch. S54 § 910.) 

STATEMENT OF POINTS 

The District Court erred in making an order in arrest of judg¬ 
ment and in holding that a prosecution for negligent escape 
would not lie at common law as against police officers acting as 
guards at the jail. 


SUMMARY OF ARGUMENT 

Under the District of Columbia Code, the common law of¬ 
fense of negligent escape is applicable to members of the Metro¬ 
politan Police Department of the District of Columbia who are 
assigned, as guards, to the Washington Asylum and Jail and 
who, by their negligence, allow prisoners to escape. 

ARGUMENT 

The trial justice, in his opinion, held that a prosecution for 
negligent escape could not be maintained, at common law, 
against the appellees who were police officers and who were 
acting in the capacity of guards or watchmen at the time of the 
escape. 

The common law offense of negligent escape occurs when a 
prisoner unlawfully departs from lawful custody before his law¬ 
ful discharge, such escape having been made possible by some 
neglect of duty or default on his custodian’s part. II Coke’s 
Institute, 588; I Hale’s Pleas of the Crown, 590; II Hawkins’ 
Pleas of the Crown, 183 (Curwen’s Edition); IV Blk. Comm. 
129; United States v. Hoffman, 13 F. (2d) 269. 

A common law misdemeanor, negligent escape continues as 
a crime in this jurisdiction by virtue of Title 49, Sec. 301 of the 
District of Columbia Code (1940) which provides that the 
common law and all British statutes in force in Maryland on 
February 27,1801, shall remain in force, except insofar as they 
are inconsistent with or are replaced by subsequent legislation 
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of Congress; under Title 22, Sec. 107 of the District of Colum¬ 
bia Code (1940) this offense became a felony punishable by 
fine not exceeding $1,000 or imprisonment for not more than 
five years, or both. There is some indication in the written 
opinion of the trial court that the court below felt the penalty 
was too great for what was at common law a misdemeanor 
(R. 613, 614). However, this Court decided that question in 
the Palmer case (Palmer v. Lenovitz, 35 App. D. C. 303 (1910)) 
stating: 

* * * with the policy of Congress in bringing cer¬ 

tain common law misdemeanors within the severe pro¬ 
visions of the section of the Code, we are not con¬ 
cerned * * * 

The prosecution for violation of the offense of negligent 
escape appears to have no precedent either in this jurisdiction 
or in Maryland. Accordingly, recourse was had to English 
authorities and to the decisions of other states. 

It appears to be well established that to have committed the 
offense, at common law, the prisoners must have been in law¬ 
ful custody at the time of the escape, I Hale P. C. 594; II Hawk. 
P. D. 190, Sec. 2 (Curw. Ed.); Haupt v. State, 100 Ark. 409, 
140 S. W. 284; People v. Ah Teung, 92 Cal. 421, 28 Pac. 577, and 
such custody must have been for some criminal charge, com¬ 
mitment, or conviction, II Hawk. P. C. 191 (Curw. Ed.). 

The person who had the prisoners in custody could have been 
either an officer or a private person, provided the latter was 
authorized by law to make an arrest, I Hale P. C. 595; II Hawk. 
P. C. 200 (Curw. Ed.); Halsbury’s Law of England, Vol. 9, Sec. 
592 (Second Edition). 

That the prisoners were in lawful custody is not disputed 
(R. 39, 40), nor is it disputed that they escaped (R. 94, 95, 
191). The question of negligence on the part of the appellees 
was answered by the jury (R. 601, 612). The remaining ques¬ 
tion and the one upon which the order in arrest of judgment is 
based is who was subject to prosecution at common law for a 
negligent escape (R. 614). The trial judge ruled that the 
appellees were not in the category that could be prosecuted. 
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With this the appellant is not in accord. The trial justice in 
his opinion quoted from I Russell on Crimes and Misdemeanors 
(9th American, from the 4th London edition) 585 (R. 614- 
615). 

But it seems that an indictment for negligent escape 
will be against those officers upon whom the law casts 
the obligation of safe custody, and will not lie against 
the mere servants of such officers. 

This quotation is followed in the opinion by a similar quotation 
(R. 615) from Bishop (II Bishop’s Criminal Law, 9th Ed., 
Sec. 1097). If we searched no further, police officers ordered 
to guard prisoners would certainly be included in “those officers 
upon whom the law’ casts the obligation of safe custody.” The 
appellees by the very inherent nature of their office fall in this 
category. 

A police officer or policeman has been defined as: “A mem¬ 
ber of the police.” “Police” is defined: “An organized civil 
force for maintaining order, preventing and detecting crime, 
and enforcing the laws; the body of men by which the municipal 
law’s and regulations of a city, towm, or district are enforced.” 
(Green v. City of Bennettsville (1941) 15 S. E. 2d 334; 197 
S. C. 313.) It is submitted that the maintaining of order and 
the enforcing of the laws cast on these police officers the “obli¬ 
gation of safe custody” of convicted felons. 

The authorities hold that the offense may be committed by 
a private person, a jailer de facto, or his deputies (Vol. II 
Cooley’s Blackstone, 4th Ed., page 1306, Note 3, quoting 
Bishop’s Criminal Law.), or a sheriff or his bailiff (Roscoe’s 
Digest of'the Law of Evidence on Criminal Cases Sth American 
Ed. for the 10th London Ed., 1888, Vol. I, Escape, Section 
480, pages 626-627, citing Haw’k P. C. b. 2, c. 19, s. 28); I Hale 
P. C. 597. 

Russell on Crimes, 9th Ed., Vol. I ch. 32, pages 5S7-588, 
concerning escape in Note 1 states: 

* * * it is not a valid objection to an indictment for 

an escape, that the defendant, who was charged therein 
with negligence as a lawful constable, had not been 








6 


formally appointed and qualified as a constable, he hav¬ 
ing assumed to act as such; State v. Maberry, 3 Strobh. 
144. (Strobhart’s Report—Law—S. C. 1848.) 

Criminal responsibility for an escape will attach to an officer 
de facto, i. e. an officer who has not qualified or w’ho is only 
temporarily employed. Pentecost v. State, 107 Ala. 81; State 
v. Maberry, 34 S. C. L. 144; Kavanaugh v. State, 41 Ala. 399. 

In the case of Kavanaugh v. State, 41 Ala. 399, (1868) the 
defendant was specially deputized by the sheriff, to hold in 
custody a prisoner charged with assault with intent to murder. 
Defendant was indicted for voluntarily permitting the prisoner 
to escape. The jury found the defendant to be guilty of “negli¬ 
gent escape/’ which the court held to be an included offense. 
The state penal code provided punishment for negligent escape 
by officers. The appellate court held that the defendant was 
not an officer as contemplated by the state penal code. The 
question raised by the appellant was whether the defendant w’as 
such a person as, at common law, could be indicted for, and 
convicted of, negligent escape. The appellate court answered 
the question in the affirmative and upheld the conviction, 
stating: 

There is some obscurity on this subject in the text 
books. It is averred in the indictment, with sufficient 
certainty, that the defendant had “legal custody” of the 
prisoner who escaped; and w’e must presume upon the 
record, that this averment was proven. Although the 
sheriff might not have the right to impose upon another, 
who was not bound by law* to take the custody of a 
prisoner, the duty imposed upon himself by law’, to hold 
prisoners charged w’ith criminal offenses, so as to relieve 
himself from an indictment for an escape; yet, if he does 
deputize another especially to hold in custody a prisoner 
so charged, and the person so deputized has the legal 
custody of the prisoner, as averred in this case, we have 
no doubt that such person, if the prisoner escapes by his 
negligence, was indictible at common law’, and, on con¬ 
viction, was punishable by fine and imprisonment, at the 
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discretion of the court. 2 Bishop’s Criminal Law, Sec. 
1061 (926); Hawk Bk. 2, ch. 20, Sec. 1. 

In the instant case the trial court relied upon State v. Errick- 
son, 32 N. J. Law 421 (R. 615-616), which held that a mere ser¬ 
vant employed by the sheriff could not commit the offense of 
negligent escape. The appellant urges that the two cases are 
distinguishable. 

In the Errickson case, the defendant has been employed by 
the sheriff to watch the prisoner at night. The keeper of the 
jail kept the keys and locked up the prisoner. The defendant 
was a casual worker, owing no duty to the public and taking no 
oath of office. He did not have custody of the prisoner. How¬ 
ever, in the case at bar the defendants were police officers who 
had taken an oath to uphold the law and who had been lawfully 
designated to guard the prisoner. It is further suggested that 
the relationship of master and servant, as between the appellee 
and the superintendent of the jail, was completely lacking. The 
appellees were not employed by the jailor but by the Police 
Department. The prisoners had not been committed to the 
custody of the appellees by a court order but the facts indicate 
that they had actual custody, one of the appellees possessing 
the key to the cell door. 

In the Errickson case the court based its opinion on the law as 
stated in Russell on Crimes and that authority clearly distin¬ 
guishes between a “mere servant” and a “deputy gaoler.” The 
court also relied for authority on the Colonel Parker case ( Rex 
v. Hill and Dod, Old Bailey, Jan. 1694; Burns Just. tit. Escape 
III). In that case the constable of the tower, after having re¬ 
ceived a commitment directed to himself for the prisoner, re¬ 
committed without authority the prisoner to the care of the 
defendants with instructions that the prisoner should be kept in 
the house of one of the defendants. Here the two defendants 
were not acting as officers but merely as servants of the con¬ 
stable. 

The case of Rex v. Fell, 1 Salkeld 272 (91 English Reports 
237), involved one Fell, the keeper of Newgate, who was in¬ 
dicted for the negligent escape of one Birkenhead, charged with 

759S04—47-2 




8 


high treason. The commitment for the prisoner was issued to 
the sheriff and not to the keeper, Fell. Defendant was con¬ 
victed and appealed on the ground that the commitment was 
not issued to him. The court found the defendant, which the 
court described as a gaoler, was responsible for permitting the 
escape of a man committed to the custody of the sheriff. The 
court held “for if Birkenhead was committed to the sheriff, 
and the gaoler permits him to escape, the gaoler is liable; for 
the prisoner is in the custody of both.” 

Apparently a further appeal w;as taken in this case, reported 
in I Ld. Ravm. 424 (91 English Reports, page 1181) in which 
the court held: “The prisoner is in custody both of the gaoler 
and of the sheriff, and if he be committed to the sheriff, and the 
gaoler suffers him to escape, the gaoler is punishable * * 

It may well be that the essential and controlling question is 
did custody of the prisoners rest in the appellees. The evi¬ 
dence was that one of the appellees had possession of the key to 
the death house and that he was to remain outside of the death 
house. The other appellee was to remain inside keeping the 
prisoners in their respective cells, and was ordered not to let 
but one out of his cell at a time. Though the commitments for 
the prisoners were directed to the Superintendent of the Jail, 
directing their retention in the jail, the appellees had actual 
physical custody, such custody, in fact, that only by their 
negligence did the prisoners escape. The appellees were of¬ 
ficers upon whom the law casts the obligation of safe custody, 
not by a commitment issued out of a court but because the 
prisoners were known felons and the appellees were officers 
legally ordered to guard them. 

If the appellees had discovered the prisoners upon the street, 
knowing them to be felons, it would have been appellees' duty 
to arrest the prisoners and if, thereafter, the prisoners, by 
reason of the appellees’ negligence, escaped from their custody, 
it is clear that a prosecution for negligent escape would lie. It 
follows then that the appellees here should not avoid punish¬ 
ment simply because the prisoners were already in a place of 
confinement. 
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As to the degree of custody necessary to maintain the prose¬ 
cution the appellant submits that there is a direct analogy 
between the instant case and the case of Giles v. United States 
(157 F (2d) 58S, Circuit Court of Appeals, 9th Circuit—1946). 
In the Giles case a conviction was had for violation of Title 
18 U. S. Code, Sec. 753H, which provided for the punishment of 
apprehended escaped convicts. The appellant contended 
upon appeal that he was not in custody while going about the 
chores assigned him on a dock, hence he could not be termed 
as attempting to escape custody. The reason advanced was 
that he was not at all times under the observation of one or 
the other of the prison guards. The court held that the argu¬ 
ment was without force. That the statutory term “custody,” 
as applied, certainly, to the situation of appellant, was not so 
narrow and restricted. 

Further analogy can be found in State v. William Sneed (94 
N. C. S06—decided 1886). There a convict was placed in the 
custody of the superintendent of a stockade. The defendant 
was employed at a monthly salary by the superintendent as 
one of the guards at the stockade, to guard prisoners placed in 
charge of the superintendent. As a result of the defendant’s 
negligence the convict escaped. Prosecution was brought 
under a state statute. The trial court found the defendant 
guilty of negligent escape. The state supreme court affirmed 
the judgment of the lower court and held that negligent escape 
applied to convicts taken from the county prison, and placed 
in charge of guards or other superintending county or municipal 
officers. Although the defendant was only a guard, the court 
held that the prisoner was in the lawful and immediate cus¬ 
tody of the defendant, and that it was his duty to maintain 
that custody, and that he was amenable to a criminal prosecu¬ 
tion for wilfully allowing his escape. (Citing 2 Whar. Cr. 
Law, Section 2609). Again, the escape was the result of the 
direct voluntary act of the defendant, and in disregard of the 
command of his superior. 

In the light of the decisions herein cited, it is urged that the 
appellees are amenable to prosecution for negligent escape 
under the common law. 



► 
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CONCLUSION 

It is, therefore, respectfully submitted that the order ap¬ 
pealed from should be reversed and the cause remanded to the 
District Court for further proceedings. 

George Morris Fay, 

United States Attorney, 

John C. Conliff, Jr., 

Assistant United States Attorney, 
Oliver Dibble, 

Assistant United States Attorney, 

Attorneys for appellant. 
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* * * * O' 

39 Mr. Conliff. May the Court please, counsel for 
both defendants and counsel for the Government stipu¬ 
late that Mr. Menendez, the Clerk of the Criminal Division 
of this Court, was served with a subpoena duces tecum to pro¬ 
duce certain records; that those records are the conviction and 
commitment of Joseph D. Medley and Earl McFarland. The 
papers show that both defendants were convicted of murder in 
the first degree and were committed to the District of Colum¬ 
bia Jail and were awaiting sentence on April 3,1946. I do that 
in order to save time, if the Court please. That is agreed to by 
all counsel. 

The Court. Do all counsel agree to that? Is that satisfac¬ 
tory to all counsel? 

Mr. Laughlin. Yes. 

Mr. Ford. Yes. 

Mr. Conliff. If the Court please, counsel for both defend¬ 
ants further stipulate with counsel for the Government that 
the Assistant Superintendent of the D. C. Jail, Thomas 

40 R. Sard, was served with a subpoena duces tecum and 
that he has produced copies of the commitments issued 

by the District Court for this District for Joseph Medley and 
Earl McFarland, and that he had these official commitment 
papers for each of these condemned prisoners on April 3, 1946. 
The Court. Is that stipulated by both defense counsel? 
Mr. Laughlin. Yes. 

Mr. Ford. Yes; your Honor. 

***** 

Captain Benjamin C. Kuehling. 

41 Q. Now, at the time Mr. Davis was transferred to 
your precinct, Captain, was he a member of the Metro¬ 
politan Police Department? 

A. He was. 

Q. What rank did he hold? 

A. Private. 

Q. Did there come a time, Captain, when he was assigned 
from your precinct to another precinct? 

A. On detail; yes. 

759804—47-3 
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Q. When was that, sir? 

A. I will have to refer to the records for dates, if I may. 

By the Court: 

Q. You may do so, Captain. 

A. January 8, 1946, January 27, 1946, and then March 11, 
1946, with the exception of days off up to April 2, 1946. 

By Mr. Conliff: 

Q. Now, where was he assigned on January S, 1946, 
Captain? 

42 A. On January 8,1946, detailed to No. 5 Precinct, was 
all I had there. I don’t know what detail he had over 

there. 

Q. Where was he detailed on January 27, sir? 

A. January 27? The same precinct, No. 5 Precinct. 

Q. And on March 11?* 

A. No. 5 Precinct. 

Q. Do you know what the detail was on March 11, Captain? 
A. It was for the D. C. Jail; but whereabouts at the Jail, I 
had no knowledge of that. 

Q. What was the detail at the D. C. Jail, not as to him, but 
what was the detail of any member of the Metropolitan Police 
Department? 

***** 

Q. Was Officer Davis continuously assigned from your pre¬ 
cinct to No. 5 for this special from March 11, 1946, up until 
April 3,1946? 

A. April 2—April—yes, 1946, with the exception 

43 of his days off. 

***** 

Captain Robert C. Pearce. 

48 By Mr. Conliff: 

Q. Captain, do you know the defendant in this case, 
Oscar C. Sanderlin? 

A. I do. 

Q. How long have you known him? 

A. Since the 1st of July 1945. 

Q. At the time you first became acquainted with the de¬ 
fendant Sanderlin, was he a police officer? 

A. He was. 
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Q. Was he attached to your precinct when you were at 
No. 6? 

A. He w T as at No. 6 when I was around there. 

Q. What wras his rank in the Police Department? 

A. Patrolman. Private. 

Q. Captain, did there come a time when he was assigned 
from No. 6 Precinct to some other precinct? 

A. Yes, sir. 

Q. When was that, sir? 

A. Well, from time to time different officers are assigned— 
detailed to different precincts. The particular time when he 
was assigned to No. 5 Precinct was in April 1946. 

Q. Last year? Last April? 

A. Yes. 

Q. Did you assign him from No. 6 to No. 5? 

49 A. I did. 

Q. Do you know what the special detail was at No. 5 
Precinct? 

A. I later learned that it was a detail over at the District 
Jail. 

***** 

Lieutenant Howard Covell. 

51 A. That is the order set up by the Acting Major and 
Superintendent, at the time Harvey G. Callahan, with 
the instructions for the police officers detailed for guard duty at 
the D. C. Jail. 

Q. What is the date of that order? 

A. The 7th day of December 1945. 

Q. Is that the original that you brought with you today? 

A. Yes, sir; that is the original. 

***** 

58 Q. Lieutenant, with respect to these orders that have 
been identified as Government Exhibit 1 for identifica¬ 
tion, were those specific orders in effect as of April 3,1946? 

A. They were. 

***** 

Corporal Sherwood McCarger. 

A. They were assigned to the death cell watch in the 
D. C. jail. 


61 
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Q. I am showing you, sir, a document entitled “Govern¬ 
ment Exhibit 1 for Identification.” Have you ever seen that 
document before? 

A. Yes, sir. 

Q. Where did you first see it? 

A. At number 5 station house. 

Q. "When? 

A. I don’t know the exact date, but it came from headquar¬ 
ters prior- 

Q. Well, with respect to the night of April 2. 1946, can you 
say when you first saw it? Was it before or after? 

A. Before. 

Q. How much before, would you say? 

A. Oh, quite some time. 

Q. Would you say as much as a month? 

A. Yes, sir. 

Q. Now, where in number 5 precinct did you see that docu¬ 
ment? 

A. The orders were kept on the bulletin board in the squad 
room. 

* t * # t 

62 By Mr. Conliff: 

Q. Confine yourself to this particular order dated 
December 7, 1945, entitled “Special Orders for Police Officers 
Detailed for Guard Duty at D. C. Jail.” W'here did you see 
that at the precinct—that particular order? 

A. On the bulletin board in the squad room. 

Q. Who uses that squad room? 

A. The officers coming on duty. 

Q. Now, do you know of your own knowledge whether Mr. 
Sanderlin and Mr. Davis had ever been in that squad room? 

A. Yes, sir. 

Q. Had they been in the squad room when that order was 
posted on the board, at the time it was posted on the board? 

A. That night; yes, sir. 

Q. Now, I believe you testified that you assigned officers 
Sanderlin and Davis to the so-called death watch at the D. C. 
Jail on April 3, from midnight until 8 a.m.? 
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A. Yes, sir. 

***** 

63 A. Well, I assigned them. I asked them if they were 
familiar with their orders and duties at the jail, and 
they both answered yes. 

Q. Did you say that to each one separately, or were they 
both together? Just explain the physical set-up at the time 
you made that statement or asked that question. 

A. There were several men who reported for duty other 
than these men, and as I assigned them—I gave the assign¬ 
ments out—I then asked the men as a group, “Are you men 
familiar with your orders and duties at the jail?” and they 
answered. “Yes.” 

***** 

69 A. I had the orders in my hand, and I asked the men 
in a group, “Are you men familiar with your orders at 
the Jail?” and then if anyone is not familiar, I read them or 
hand them those orders. But this night they were all familiar, 
and the orders were put back on the board. 

By Mr. Conliff: 

Q. Was it this particular order that you had in your hand at 
the time you were interrogating these officers? 

A. Yes, sir. 

***** 

Benjamin F. Peed. 

73 Q. Do you know the defendants in this case, Oscar 
Sanderlin and Hubert Davis? 

A. Yes, sir. 

Q. How long have you known them? 

A. Well, since they were detailed at the jail. I never met 
them before then. 

Q. Do you know when Hubert Davis was detailed to the 
jail? 

A. Yes. 

Q. When? 

A. Well, it was the week of the 3rd of April 1946. 

74 Q. Had you seen him before that week? 

A. I think he had a previous detail there for a couple 
of days; something like that. 
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Q. Now, with respect to Mr. Sanderlin, had you seen him at 
the jail? 

A. Yes, sir; he was there the week of April 3,1946. 

Q. Directing your attention to the morning of April 3, from 
midnight to 8 a. m., do you know who was detailed to the death 
house as a guard, or as guards? 

A. Officer Sanderlin and Officer Davis. 

Q. Were any other guards detailed to the death house on that 
night? 

A. No, sir; not during those hours. 

Q. When did you first see Officer Sanderlin on that early 
morning of April 3? 

A. I made a routine check-up at 3:45. 

Q. A. M.? 

A. A. M.; yes, sir. 

Q. What kind of routine check did you do? 

A. Well, I just went up to see if the officers were in proper 
position, to see if they was awake, to see if they was alert. 

Q. What was the condition up there when you got up there? 

A. I found no irregularities. They were on the post and 
seemed to be wide awake. 

***** 

SI The Court. Where are the death cells? 

Mr. Conliff. I am getting to that. 

By Mr. Conliff: 

Q. Where are the death cells with reference to this recreation 
room, where you saw Officer Davis? 

A. They are directly south. 

Q. Can you indicate on the diagram there? 

A. Here they are down here [indicating], south of the jail 
building. They are south of the recreation room. 

By the Court : 

Q. Where are the death cells? 

A. Right here [indicating]. There is one [indicating]— 
Fisher, McFarland, Copeland, Medley. 

Q. There are only four death cells? 

A. That is right. 


Q. Where do you keep prisoners sentenced to death if there 
are more than four of them? 

A. We have places set up in cell block 1. We don’t put them 
in the cell block until the night before execution. 

By Mr. Conliff: 

Q. With respect to the recreation room, how is access had 
to the cell rooms—the four cell rooms? 

A. There is another sliding door here [indicating]. There 

was an order put out at one time- 

Mr. Laughlin. I object. 

***** 

84 Q. Showing you Government Exhibit 1 for Identifica¬ 
tion, would you look at that, please, sir? Have you ever 
seen that before, sir? 

A. Yes, sir; I have seen it posted on the wall in the 

85 penthouse. 

Q. What portion of the wall was that posted on? 

A. That was right back of where that log book table was, 
right in back of the chair—log table. 

Q. Here is a small table [indicating]. 

A. Right in back of the log table, right up on the wall in 
back of that; right along there [indicating]. 

***** 

Q. Now, had you ever discussed those orders of Major Cal¬ 
lahan with either Mr. Sanderlin or Mr. Davis? 

A. Well, every time new officers came over there, Mr. Conliff, 

I asked them if they saw- 

***** 

Q. Had you ever discussed those orders of December 

86 7, 1945, issued by Mr. Callahan, either with Mr. Davis 
or Mr. Sanderlin? 

A. I asked them if they had read the orders; and if they had 
not, to read them. 

***** 

A. As nearly as I can remember, I just told them to 
read the orders and carry them out. 


88 
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By Mr. Coxliff: 

Q. Whom did you say that to? 

A. I told that to Mr. Davis and to Mr. Sanderlin, both. 

******* 

94 Q. Did they have anything to say while you were on 
the outside of the door and they were on the inside of 

the door? 

A. They yelled at the door and said McFarland and Joe 
Medley had escaped; put a lookout for a car number—Mary¬ 
land car number. 

******* 

95 A. Well, I asked them what had happened. Both of 
them together said Medley and McFarland had escaped. 

I said, “Escaped? Where? How?” 

“They went out through the roof.” 

I asked them how it happened, and I don't know whether both 
of them—they was talking at the same time, but I 

96 distinctly remember Officer Davis told me that Medley 
asked him for a cigarette. When he walked down and 

offered him the cigarette, he pulled the gun on him. 

Q. What did Officer Davis say he did when Medley pulled 
the gun on him? 

A. He complied with his request. He said there was nothing 
else for him to do. 

Q. WTiat did he do?- 
A. Turned him out of the cell. 

Q. What did he do after he got out of the cell? Did he say? 
A. He said he tied him up and gagged him. 

Mr. Laughlix. Is he relating the conversation? 

Mr. Coxliff. He is relating the conversation. 

By Mr. Laughlin : 

Q. You are relating the conversation told you by Davis? 

A. That is right. 

The Court. Well, do not ask the witness. 

By Mr. Conliff: 

Q. Officer, are you telling the Court and jury now what the 
defendant Davis told you? 

A. That is right. 
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Q. At the time after you unlocked the door? 

A. That is right. 

97 Q. Tell us, please, what he said after Medley asked 
him for a cigarette and then, as I believe you said, Med¬ 
ley pulled the gun on him. 

A. That is right. He offered Medley a cigarette. I mean 
that was his conversation to me. He said Medley asked him 
for a cigarette, and he offered him a cigarette, and he stuck it 
in there, and Medley pulled a gun on him. 

Q. Did he say anything else that happened after Medley 
pulled the gun on him? 

A. He said he tied him up and escaped. 

By the Court; 

Q. Did he say where Medley got the gun? 

A. No, sir; he didn’t tell me that, your Honor. 

By Mr. Conliff: 

Q. Now, did you examine the cell block at that time? 

A. I walked back in there; yes, sir. 

Q. Were any prisoners there at that time? 

A. Copeland and Fisher were still locked in the cells. 

Q. Where were they? 

A. They were still locked in the cells. 

Q. Did you examine any other portion of the death house 
so as to ascertain the means or manner by which Medley and 
McFarland got away? 

A. Yes, sir. 

Q. What did you find out? 

98 A. The door in all the cells leading down to the plumb¬ 
ing installation- 

Q. Is that this door here [indicating] ? 

A. That is right; yes, sir. 

Q. Yes? 

A. And that was open; and I asked them which way they 
went out, and they said out the roof, so I went up there— 
so I went up on top of the cells. I guess the roof is six or seven 
feet from the top of the cells, and I got up there—I went and 
crawled up, and I found out where they went out. 

759S04—47-4 
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Q. What did you find out? 

A. Well, there was a big vent up there, and it was partly cov¬ 
ered by—I would say it w’as heavy copper, and it was knocked 
around like this and just pushed out, so that they could squeeze 
out. 

Q. Did you notice anything unusual, and did you at any 
time examine the exterior of the building that morning? 

A. No, sir; I didn’t. I mean I was so busy with the other 
things, I didn’t. 

By the Court: 

Q. May I interrupt at this time, because I am not quite 
clear about one point in your testimony. You say there is an 
opening to the roof over the death house, in the death-house 
cells? 

99 A. That is right your Honor. 

Q. What is the purpose of the opening in the roof? 

A. I guess it is more or less for ventilation. 

The Court. That is an awful way to build a jail. 

Mr. Laughlin. That is the very thing I contended this 
morning, your Honor. 

By Mr. Conliff: 

Q. This door you spoke of, when you went through and went 
back and got on the top of the cells: Was that unlocked at the 
time? 

A. Yes, sir; it was. 

Q. Was it normally unlocked? 

A. No, sir. 

Q. Who had the key to that particular door? 

A. The officer on the outside in the officers’ corridor, outside 
the recreation room. 

Q. What type of door was that? 

A. That was a solid door. 

Q. Metal or wood? 

A. No; a metal door—solid metal door. 

Q. What keys did the officers on duty have when they were 
on duty? What keys were given to them by the jail authori¬ 
ties? 
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A. Well, they were given the key to the door going in the 
recreation room. 

100 Q. What door do you mean? The door leading from 
the outside guard room to the recreation room, or the 
door from the cell corridor? 

A. No, sir; I mean the one into the recreation room proper. 

Q. From the outside guard room to the recreation room? 

A. That is right. 

Q. Which officer had that key? Or did they both have it? 

A. The officer on the outside. 

Q. Did they have any other key besides the key from the 
outside guard room to the recreation room? 

A. And they had the key to the corridor going down in i 
front of the cells. 

Q. That is this door [indicating] ? 

A. That is right. 

Q. Which officer had that key for the recreation room and 
the cell corridor? 

A. The one on the outside. 

Q. The man on the outside? 

A. Yes, sir. 

Q. Did any officer have a key to the individual cells? 

A. That is right, sir; also another key to the individual cells 
proper. 

Q. Which officer had that? 

101-2 A. The outside officer. 

By the Court: 

Q. Did Davis and Sanderlin have any keys? 

A. Yes, sir; but the officer, your Honor, stationed on the out¬ 
side was supposed to hold onto those keys and the key going in. 

Q. Which keys did Davis have, and which keys did Sanderlin 
have? 

A. Sanderlin was supposed to hold all the keys on the outside j 
of the corridor. 

I 

By Mr. Conliff: 

Q. Did Sanderlin have any instructions about coming inside ; 
to the recreation room? 

A. Oh, yes. 


I 
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Q. What were those instructions? 

A. They wasn’t supposed to go in there at all. The outside 
man wasn’t supposed to open that door. 

By the Court: 

Q. You say they were not supposed to go there at all. How 
were they informed that they were not supposed to go in there? 

A. By written and verbal order. 

By Mr. Conliff: 

Q. Did you ever give them any verbal orders, sir? 

A. Yes, sir. 

103 Q. What were your verbal orders in connection with 

the outside door to the recreation room? To whom did 
you give the orders? 

A. I gave them to all the officers posted up there. 

Q. Did you give them to Davis and Sanderlin? 

A. Yes, sir. 

Q. When? 

A. Well, the first night they was detailed over there prior to 
this April 3. 

Q. What instructions did you give them? 

A. I told them under no conditions to let anyone on the in¬ 
side of the recreation room; keep all the keys in the outside 
guard’s corridor. 

By the Court: 

Q. Davis was the outside officer? 

A. He w~as inside when I was up there at 3:45, there. 

Mr. Laughlin. Your Honor, we cannot hear what he is say¬ 
ing to you. 

The Court. It is difficult to hear this witness. Sometimes he 
lets his voice sink. 

By the Court: 

Q. You spoke of an inside and an outside officer. Who was 
the inside officer? 

A. Officer Sanderlin was outside when I went up at 3:45. 

Officer Davis was inside the recreation room. 


j 

j 

y 


1 
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104 By Mr. Conliff: 

Q. What instructions had you given the outside officer 
on this particular night—Mr. Sanderlin—with reference to his 
particular duties? 

A. I instructed him to keep the keys on the outside and under 
no condition open that door. 

Q. Which door? 

A. I instructed him to keep the keys to the outside and under 
no condition open that door. 

Q. Which door? 

A. The one to the recreation room. 

Q. That is, this door for the outside guard room and the 
recreation room? 

A. That is right. 

Q. Did you give any further instructions? 

A. I don’t think I did; no, sir. 

Q. With respect to the inside guard, you mean the man sta¬ 
tioned in the recreation room? 

A. That is right; yes, sir. 

Q. I believe you testified that Mr. Davis was the inside 
guard? 

A. Well, he was in there when I went up at 3: 45. Whether 
he was originally posted in that position, I don’t know. 

Q. Had you at any time given Mr. Davis instructions 

105 as to his duties as an inside guard? 

A. Yes, sir. 

Q. WTiat were the instructions you personally gave him? 

A. I told him to walk in front of the cell every 15 minutes 
and make a routine check on them, report to the man on the 
outside, and have the outside man call the switchboard and 
verify everything was all right every half hour. 

Q. Did you give him any instruction as to the individual 
cell doors being locked or unlocked? 

A. No, sir. 

Q. Were they usually locked or unlocked? 

A. They were always locked. 

* ♦ * * ♦ 

154 Mr. Conliff. My renewal of the offer of Government 
Exhibit 1 for Identification, if your Honor please, is 
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based on the theory of the case that the defendants are charged 
with criminal negligence in having permitted these prisoners 
to escape. Anything—any evidence that is pertinent to the 
issue of negligence is, I think, relevant evidence. 

The Court. Of course. 

Mr. Conliff. First of all, we have the fact that the witness 
testified yesterday that these are official orders issued by Major 
Callahan. I do not think there is any dispute about that. Sec¬ 
ondly, these orders were placed- 

Mr. Ford. There is a dispute that they were sent to other 
people. 

The Court. I -would like to hear counsel for the Government. 
Then, if I need argument from defense counsel, I shall give 
defense counsel an opportunity. 

Mr. Conliff. The Government introduced testimony 
155 that this was an original order issued by Major Callahan 
and that a copy was sent to No. 5 Precinct, among other 
places. There is further testimony in the case that a copy of 
this order was placed on the bulletin board at No. 5. There is 
further testimony in the case that these two defendants were 
assigned to guard duty at the death house at the D. C. Jail. 

There is testimony to the effect that these two men were taken 
to the Jail, and the Corporal stated he asked the men whether 
or not they were familiar wdth the orders at the death house, 
and the defendants—both of them—again replied in the affirma¬ 
tive. 

On top of that, we have testimony that a copy of these orders 
w’as placed on the wall where these men were stationed as 
guards in the death house 

The Government’s theory is that these men knew there was 
some kind of orders by reason of the question asked by Sergeant 
McCargar at the Precinct, “Are you t-wo men familiar with these 
orders?” and the fact that they answered in the affirmative and 
made no effort to ascertain what the orders were constituted a 
certain degree of negligence, and it is incumbent upon the jury 
to determine whether there was negligence in failing to ascer¬ 
tain what the orders were, being they were called to their at¬ 
tention, not, maybe, these specific orders, but any orders. 

* * * * * 
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160 By the Court: 

Q. I believe, if my recollection is correct—and if it is 
not, I want you to correct me—that you testified yesterday that 
you issued orders, or that someone issued orders, at the Jail—in 
fact, you testified here this morning—that both men should 
not be in the recreation room at the same time? 

A. That is right, sir. 

Q. Now, did you tell that specifically to Davis and Sanderlin? 
Do you remember that? 

A. Oh, yes, sir; they had been told that by the Metropolitan 
men, too. 

Q. No; I mean you. 

A. Yes; I did tell them that. 

Q. When did you do that? 

A. I didn’t tell them this particular night, but I had told 

them that before, that first time they were over there. 

***** 

Edwin C. Coppage. 

191 A. I talked with Mr. Davis through the steel door, 
and he told me that he and Mr. Sanderlin had been over¬ 
powered by Medley and McFarland and that Medley had a .38 
revolver and that he had escaped through that door and had 
also had with him his car keys. 

# * # * * 

Hubert C. Davis. 

234 A. Hubert Cyril Davis. 

Q. Your occupation is that of policeman, sir? 

A. Yes, sir. 

***** 

Captain John Flaherty. 

260 A. Sanderlin made a verbal statement that he went 
on duty that night at 12 o’clock, and he was assigned to 
'yhe death house. He was assigned to the outside cell block; 

‘ i3avis was assigned to the inside cell block—that is, the cell 
block proper. 

***** 

263 A. Davis stated that he likewise went on that night at 
12 o’clock, and he was assigned to the inside cell block— 
that is, the cell block proper—and Sanderlin was on the out¬ 
side of the recreation room there. 

***** 
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267 “Statement: I was assigned to guard duty at the D. C. 

Jail. My tour of duty was 12 midnight to 8 a. m., April 
3,1946. Arriving at the D. C. Jail, I was assigned to the inside 
cell block at the death cell penthouse. About 2 a. m. I let 
Medley and McFarland, prisoners, out of their cells. I also 
let prisoner Copeland out and also asked prisoner Fisher if he 
wanted to come out but he declined. We all then went out 
into the recreation room where we engaged in a game of cards; 
Medley, McFarland, myself, and Officer Sanderlin. Along 
about 4:30 a. m., Sanderlin said he was not feeling well. Med¬ 
ley suggested that Sanderlin go into his cell and lie down, and 
remarked ‘You would not be the first officer who did it.’ So 
Sanderlin went into Medley’s cell and lied down. I presumed 
he went to sleep, leaving Medley, McFarland, and myself alone 
in the recreation room, as Copeland did not stay out long and 
went back to his cell. We talked a while at the table, then I 
dozed off to sleep. When I woke up they had hold of me and 
strong-armed me. * * * 


268 * * * The next thing I heard was them walking 

over the roof of the cell. Then Sanderlin managed to 
get down to me and he came in, but made no attempt to untie 
me. He was in and out two or three times. I did manage to 
tell him to have Copeland untie him and Copeland did. The 
first thing I did w*as look to see where they had gone, and I 
looked at the window and found it was not broken. I looked 
out and saw a sheet tied on the ventilator, extending toward 
the wall. Then I w*ent out front and found the back door open. 
That gave me the impression they had gotten away. The tele¬ 
phone kept ringing, too. I remained there until the Jail au¬ 
thorities came up and unlocked the door. 


274 Mr. Conliff (reading). “April 3, 1946. C 

“Subject: Escape of Joseph Medley and Earl Mc¬ 
Farland from the D. C. Jail about 5:30 a. m., April 3, 1946. 

“The following is a statement made by Private Oscar C. 
Sanderlin, white, 39 years, 10126 Herford Place, Silver Spring, 
Maryland, a member of the Metropolitan Police Department 
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attached to No. 6 Precinct. Tour of duty at the D. C. Jail, 
12 midnight to 8 a. m. 

“Statement: I reported to No. 5 Precinct Tuesday, April 
2nd, at 11:30 a. m. for duty at the D. C. Jail. I arrived there 
about 11:45 p. m. I took my post at the penthouse a few 
minutes later at the outside position. I kept this position for 
approximately two hours and a half. Feeling ill, I took two 
Anacins while Davis, McFarland, and Medley played cards. 
I made the statement, ‘Oh, well, I might as well play cards 
as sit here nursing my head/ so I went in the recreation room 
and played 500 with the other three men. I complained of 
a very severe headache and Medley suggested I lie down 

275 on his bunk for a few minutes and that maybe I would 
feel better. I did this. McFarland, while passing, 

closed (and locked) the door. I was in the cell for approxi¬ 
mately 15 minutes. I felt there was something wrong so I 
got up and looked through the bars. They had Davis on the 
floor gagged with a towel and it looked as if they were tying 
his arms behind him. He was red in the face and I asked 
what was wrong. Medley told me to keep quiet or he would 
come in and kill me—that this was a stick-up. They took 
Davis back to McFarland’s cell and what they did to him I 
don’t know. McFarland came back to my cell with a long 
dagger and told met give him my clothes. I asked him what 
he was going to do. He said ‘We are going out of here.’ Then, 
after McFarland got dressed, both men came to the door with 
this dagger and ordered me to lay down on my stomach. They 
made me lie down and tied my arms and feet with some wire 
taken from the antenna in the corridor. I saw McFarland 
cramming sheets in a big bag. He told me not to holler—not 
to say a word. At that time the door slammed and the lights 
went out. While I was laying there working my ankles trying 
to get this wire loose, I could hear somebody over my head, 
but how they got out there I don’t know. I freed myself, ran 
to the door and tried to open it by backing up against it. I had 
no success so I kicked the door trying to make someone hear. 
I walked back to Davis who was in McFarland’s cell and 

276 it looked like he was choking from the gag, and I man- 
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aged to pull it apart and get it free. By that time 
prisoner Copeland was up and at my request unwound my wrist. 
I then went back to Davis’s cell and cleared him and then 
we ? by kicking, tried to notify someone. The next incident was 
when the officers came up to us. 

“Question. Is there anything else you would like to say? 

“Answer. No, sir; that is all. 

“Question. Everything you have told us here is the truth? 

“Answer. Absolutely. As I stated before, I did tell you a 
lie about that gun. I was worried about my family. 

“Question. This statement that you will have made is the 
true facts? 

“Answer. Yes; it is true. 

“Statement of Oscar C. Sanderlin—continued. 

“Page 2. 

“Question. You say you got out about five minutes after they 
left? 

“Answrer. Yes. 

“The above statement was made wdthout coercion and of my 
own free will: 

“(Signed) Oscar C. Sanderlin. 

“(Signed) Sgt. J. T. Kerby. 

“(Signed) Captain John Flaherty, No. 5 Precinct.” 

***** 

Thomas J. Jenkins. 

315 “* * * I became a member of the Metropolitan 

Police Department on April 17, 1942, and have been 
assigned during that time to Precincts 11 and 13. At the pres¬ 
ent time I am assigned to Precinct No. 4. During February of 
1946 I w'as detailed to No. 5 Precinct to serve on a special 
detail in the D. C. Jail. I served on this detail for three days, 
one day in the death house, one day in No. 1 cell block, and 
one day in No. 2 cell block. On three of these days I was on 
the tour of duty from 12 midnight to S a. m. 

“During the first part of the w T eek of March 11, 1946, I was 
assigned to detail work at the D. C. Jail, at which time I was 
assigned to the death house on the 12 midnight to S a. m. shift. 
A couple of days after that I went to my captain at No. 4 Pre¬ 
cinct and told him that I would like to be assigned to detail at 
the D. C. Jail, if possible, so that I would be on the same shift 
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and have regular hours and regular time for eating and I would 
be in out of the cold. I had never been able to become accli¬ 
mated to the weather in Washington. 

“I was sent to No. 5 Precinct where I was assigned to the 
D. C. Jail to act as a guard in the death house, starting on 
March 16, 1946, and was assigned to the 12 midnight to 8 a. m. 
shift. Since that time I have worked that shift every day 
with the exception of Thursdays, which was my day off. Dur¬ 
ing that time various police officers of the Metropolitan Police 
have assisted me as a guard at the death house. Some of 

316 these men came from No. 2, No. 7, and No. 6 Precincts. 
I can’t recall the names of any of these men because 

most times they were only there for one or two nights. 

“When I was first given the assignment at the D. C. Jail 
no specific instructions were given me by any official of the 
Metropolitan Police Department or by any official of the D. C. 
Jail. The only instructions that I had were those posted on 
the board in the guard’s corridor in the death house. The 
first night that I was on duty there I read those instructions 
through. I do not recall the exact time that prisoners were 
prohibited from leaving their cells, but I know that it covered 
my tour of duty from 12 midnight to 8 a. m. and that they 
should not be out of their cells during that period.” 

That page is initialed “H. C. D.” 

Page 2. 

“Some time during the week of March 18, 1946, I began 
letting Joseph Medley and Early McFarland out of their cells 
into the recreation room during my trick of duty for the pur¬ 
pose of playing cards with them in the recreation room. When 
I first started this practice the outside guard, who was required 
to remain in the guard corridor, played cards with us through 
the bars. The gate leading from the guard corridor to the 
recreation room w’as at that time kept shut and locked. As 
stated above, I cannot recall the names of the officers 
who were with me on guard duty inasmuch as they 

317 changed every couple of days and the only time I had 
let Medley and McFarland out of their cells was after 

I had sized up the guard who was working with me and after 
I felt he was a regular fellow, I would let them out of the cells. 
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If not, I would not allow them to leave their cells during my 
trick of duty. 

***** 

322 According to the posted instructions in the death 
house the guard in the guard corridor was supposed 

323 to call the switchboard every half hour on the hour and 
on the half hour. 

***** 

324 “While I was assigned to the death house Medley told 
me about two policemen who had been assigned there, 

one an elderly man and one a young fellow, and that the young 
fellow was the guard in the guard corridor; that he told the 
older policeman to let the men out of their cells into the recrea¬ 
tion room. The older man told him that he wouldn’t and the 
younger man said, ‘Let me in there and I will do it.’ At that 
time the two police officers exchanged positions and the younger 
man opened the cell doors to allow the prisoners out into the 
recreation room. Medley complained to me that the older 
man had ‘ratted’ to the officials about this privilege and he 
said it ‘struck fire.’ He told me this after I had let him out of 
his cell a few times. 

“At no time while I was assigned to the death house did 
any of the prisoners offer me any money or ask me to do any¬ 
thing for them on the outside. I never carried anything in to 
them. 

“On the morning of April 2, 1946,1 gave Medley, Copeland, 
McFarland, and Sanderlin each a sandwich and I had one my¬ 
self, made out of ham and a loaf of bread which I had brought 
when I came on duty. The bread that was left I gave to 
McFarland, with the wrapper. 

“The only thing other than this that I gave any of 

325 the prisoners was a piece of fruit cake which I gave to 
Medley, which cake had been given to me by one of the 

other officers when I first was assigned at the Jail in February 
of 1946. 

“At one of the offices of the D. C. Jail on this morning I was 
showm an empty pint whiskey bottle which they stated was 
found in the trash basket in the death house. At no time 
have I taken any whiskey into the death house or have I 
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smelled any while on duty there. They also showed me a can 
opener which they stated had been found in the death house, 
and that was the first time that I had ever seen this opener.” 

At the end of page 5 there are the initials “H. C. D.” 

Page 6. 

“When we started to play cards and Medley asked Sanderlin 
to come into the recreation room and play, Medley had asked 
other officers to do the same thing on previous nights but they 
had ignored him and played cards through the bars. 

“When Sanderlin first came on duty at the death house I did 
not tell him that any of the rules had been changed; that the 
rules were posted on the board and as far as I knew they had 
not been changed. 

“I think that they change the sheets in the death house once 
a week. I had seen the dirty sheets piled in the corner in the 
cell corridor and also in the guard corridor. When I came on 
duty on the night of April 2, 1946, I do not recall seeing any 

sheets laying around the death house anywhere, but j 
326 the sheets on the beds looked clean and I assume that 

they changed them on that day. I know that after j 
Medley and McFarland had me tied up they took the sheets 
off McFarland’s bed, where I was laying. 

“Some time about 2 a. m. on April 3, 1946, Sanderlin told ; 


The word “than” has been changed to “that” with ink writ¬ 
ing, and there are the initials “H. C. D.” 

“Sanderlin told us that he was going to get a broom and 
sweep up the recreation room. Medley told him not to bother 
that the prisoners cleaned up the death house three or four 
times a day. Sanderlin looked like he was disappointed be¬ 
cause he didn’t get to sweep it out. 

“At no time while I was on duty in the death house did I 
allow any of the prisoners behind the cells or did I go behind | 
there myself. ; 

“During the whole time I have been assigned to the death ! 
house the Lieutenant only came once during the night to the j 
death house to make a check, except on one occasion when j 
right after he had made his check he called up saying he thought j 


I 


i 
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he heard a motor running, and I told him that we heard no 
motor and that was all. 

“I have read the above and foregoing statement and it is 
true and correct to the best of my knowledge and belief. 
“Dated at Washington, D. C., this 3rd day of April, 
1946. 

327 “(Signed) Hubert Cyril Davis. 

***** 

George Vlk. 

353 * * * j -worked in the registered section at the Na¬ 

tional Airport for about a year and then went to work as 

a policeman on the Metropolitan Police Force. I have been a 
policeman for about two and one-half years. 

“About three weeks before my last tour of duty at the D. C. 
Jail I had worked there for about one week. This previous 
tour of duty at the D. C. Jail was from 12 midnight to 8 in 
the morning. 

“I am assigned to Precinct No. 6. 

“I worked one day in the No. 1 cell block about the time 
the three colored boys escaped some time in Novem- 

354 ber or December 1945. When I went to work as a guard 
at the D. C. Jail I received no orders as to how I was 

to act or what my duties were to be at the precinct. How¬ 
ever, when I arrived at the Jail, the regular guard on duty 
there told me what I was to do. 

“On my first weekly tour of duty at the Jail, I w*as given 
no instructions as to what my duties were to be in the pent¬ 
house of the D. C. Jail, either at the precinct or by the guards 
of the D. C. Jail. 

“The first time I went on duty, the man on guard whom I 
relieved told me there were a set of instructions I had better 
read. After I had signed in for duty, I read these instructions. 
To the best of my knowledge some of these instructions were: 
“1. Check the prisoners every 15 minutes. 

“2. Check the utensils after each meal. 

' “3. The door from the recreation room to the cell block was 
to be locked at all times. 

“4. The door leading into the recreation room from the out¬ 
side was to be kept locked at all times. 
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“These above orders were the only ones I can remember at 
this time. However, on Monday morning, when I went on 
duty at midnight, Davis, the other guard, told me that a new 
order had been issued which was that the door leading from 
the recreation room to the cell block was to be left open 
355 and not locked; and this was done since Monday, April 1, 
1946, to the best of my knowledge. 

“When I first went on regular duty in the penthouse at the 
D. C. Jail, about three or four weeks, ago the cell block log 
was kept on the radio which was on a table in the outside 
corridor. 

“On the cell block log whenever I was the outside man I 
kept an account of what activity took place. That is to say, 
whatever requests were made by the prisoners, the feeding of 
the prisoners, and so forth. 

“My activity and actions as a guard were governed by my 
observations of what was done by other officers who w T ere on 
guard duty and from what I had read in the log book. 

***** 

357 “On last Tuesday morning about 1 a. m. Davis, who 
was serving as inside guard * * *. 

***** 

364 “At this time I wish to state that I requested this 
guard duty at the D. C. Jail from my Sergeant at the 

Sixth Precinct, whose name is Deanell on March 29, 1946. On 
Saturday, March 30, 1946, at approximately 4 p. m. Corporal 
Hale advised me that I was to report for guard duty at the 
D. C. Jail at midnight on April 1,1946. 

***** 

365 The Court. I will admit the instructions. Govern¬ 
ment Exhibits 1 and 2, against both defendants. 

(The instructions, Government Exhibits 1 and 2, were re¬ 
ceived in evidence as against both defendants.) 

Mr. Ford. May I be heard on that? I have marked out 
in the statement the different places that refer to instructions. 

The Court. W ell, what I am basing my ruling on is the 
statement: 

“The first time I went on duty, the man on guard whom I 
relieved told me there were a set of instructions I had better 
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read. After I had signed in for duty, I read these instructions.” 

Mr. Ford. You will notice, “The first time I went on duty,” 
refers to November 1945. 

The Court. No; I construe this to mean, “The first time 
I went on duty at the death house.” 

Mr. Ford. No, Your Honor. Earlier in the statement ref¬ 
erence is made to the first time he went on duty, which -was 
November or December of 1945. It is so stated in the state¬ 
ment, may it please Your Honor. 

The Court. Oh, yes; that is correct. Yes. 

Mr. Ford. That is what that refers to. Secondly, 

366 not only for that reason is it not connected up with 
those particular instructions about reading that para¬ 
graph which Your Honor read, which on my sheet is on page 2: 

“The first time I went on duty, the man on guard whom 
I relieved told me there were a set of instructions I had better 
read.” 

So, first, it was in November 1945. Second- 

The Court. He said November or December. 

Mr. Ford. Yes, sir. Secondly, it does not identify the set of 
instructions at all as being the ones on the wall or the ones in 
the guard room. In no way at all does it identify them, al¬ 
though he then goes on and says what the instructions were. 

The Court. Well- 

Mr. Ford. May I go further? 

The Court. I think, Mr. Ford, you may not go further. 
I think the instructions are not identified in the statement. 
However, after all. gentlemen, I do not think those instruc¬ 
tions, the way I view the case, are of any great moment. I 
think I explained the reason in our bench conference. They 
are admitted against the defendant Davis. They have not 
been read yet. 

Mr. Conliff. May I make an observation before your 
Honor rules finally, if the Court please? After that paragraph 
was read, the top paragraph on page 2: 

367 “The first time I went on duty, the man on guard 
whom I relieved told me there were a set of instructions 

I had better read.” 
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Now, if we follow that paragraph, we find four instructions 
itemized, the third one being: 

“The door from the recreation room to the cell block was 
to be locked at all times. 

“4. The door leading into the recreation room from the out¬ 
side was to be kept locked at all times.” 

They certainly refer to the death house. 

Mr. Ford. The difference, now, is these instructions. 

The Court. After all, I myself think that the important in¬ 
structions are 3 and 4, and he admits he received those. 

Mr. Ford. He admits that in his statement, and they go in 
because they are in the statement, not because of those instruc¬ 
tions. 

The Court. As I see the issues in this case, the question is 
whether these defendants are guilty of criminal negligence, 
and I do not think that those instructions are of any great 
moment. However, they are admitted as against the defend¬ 
ant Davis. 

Mr. Ford. And not as against the defendant Sanderlin? 

The Court. No. 

***** 

371 Mr. Conliff. Of course, if your Honor please, I do 
desire to read to the jury Government Exhibits 1 and 
2, the rules, which are admissible. 

The Court. Yes, Exhibits 1 and 2. 

Mr. Conliff. That will take quite some time. 

The Court. No; I suggest that you read only those para¬ 
graphs which relate to the officers stationed at the death house, 
because some paragraphs of that exhibit, as I recall it, relate 
to officers stationed at other places in the Jail, and there is no 
reason for reading them. 

Mr. Conliff. I am wholly in accord with that suggestion. 

The Court. There is only about a half a page or a little 
more of instructions relating to the death house. You will 
notice that Government Exhibit 1 is separated into several 
topics, one of them being the death house. I suggest that only 
that part be read to the jury. You may do that when we 
reconvene after lunch. The defendants will then be ready 
to go on. 




40 


372 (At 12:28 p. m. a recess was taken until 1:45 p. m. 
of the same day.) 

AFTERNOOX SESSION 

(The trial was resumed at 1:45 p. m., upon the expiration 
of the recess.) 

Mr. Conliff. May counsel approach the bench? 

The Court. Yes. 

(Counsel for all parties approached the bench, and the fol¬ 
lowing occurred:) 

Mr. Conliff. In reading Government Exhibits 1 and 2 to 
the jury. No, 1 is very pertinent, I think—the instructions 
with respect to the guards in the death house. With respect 
to No. 2, these jail regulations, I do not believe Your Honor 
has seen them. 

The Court. No. 

Mr. Conliff. There is only one portion in there that I think 
is really pertinent, that says that the prisoners shall not be 
released from the cells except for the purposes above-men¬ 
tioned, and that includes shaving. 

Mr. Ford. It also includes inmates—bringing them in there. 

Mr. Conliff. So if the jury wanted to read it, it is all right. 

The Court. There is no reason why you should read any 
that you do not consider pertinent. 

373 Mr. Conliff. But may I mention to the jury that 
it is available? 

Mr. Ford. I do not think you have to say it is available. 
Ail evidence is available. 

The Court. No, you need not say anything about it. In 
other words, you do not think it is necessary. I personally do 
not believe in taking a jury’s time to read something that is 
not necessary. If you do not want to read any part of an 
exhibit to the jury, I do not know of any reason why you 
should, if you do not think it is necessary. 

Mr. Conliff. Suppose I think about if for a moment. I 
can start reading the others. 

The Court. All right. There is no reason why any exhibit 
should be read unless counsel feels that it is desirable to do so. 

Mr. Ford. Is he going to read them now? 
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The Court. Yes. 

Mr. Ford. At this time, before he reads them, and on behalf 
of the defendant Sanderlin, I will ask Your Honor to instruct 
them that these exhibits he is about to read are not admitted 
as against Sanderlin. 

The Court. Yes; I will remind the jury of that. 

Mr. Laughlin. And I think that if he reads any part of 
these, we have a right to read any other part. 

The Court. Oh, yes; yes, of course; because the 

374 exhibit is in evidence, and either counsel may read any 
part of it. 

(Counsel returned to the trial table, and the following 
occured:) 

The Court. Mr. Conliff, you may read to the jury any part 
of Government Exhibits 1 and 2 which you consider pertinent. 
As I understand it, they are instructions to the guards at the 
death house. 

Mr. Conliff. Yes. 

The Court. Now, those instructions will be admitted only 
as against the defendant Davis, but not as against the defendant 
Sanderlin. 

Mr. Conliff (reading). “Government of the District of 
Columbia, Metropolitan Police Department. December 7, 1945. 

“Special orders for police officers detailed for guard duty 
at the D. C. Jail.” 

The first subdivision of these orders is entitled “Outdoor 
Guards.” I shall not read that, for the reason that I do not 
think it is pertinent. 

The second subdivision is entitled “Interior Guards: (Cell 
Blocks No. 1 and No. 2)” I am not going to read that, because 
I do not think it is pertinent. 

The third subdivision is entitled “Interior Guards—Death 
House.” I shall proceed to read the entire instructions rela¬ 
tive to that subdivision, entitled “Interior Guards—Death 
House.” 

375 “1. You are charged with the very serious responsi¬ 
bility of guarding criminals who are condemned to death, 

and who may stop at nothing to escape or evade this punish- 
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ment. You must keep this fact in your mind at all times and 
govern yourself accordingly. 

“2. You must be alert and on guard every minute. 

“3. You will visit the cells occupied by these prisoners at 
intervals of not more than 15 minutes and make such visual 
examination of the cells and their occupants as will assure you 
that the prisoners are present and that nothing is amiss, and 
that the cells and cell block are securely locked. 

“4. When one man enters the cell block to give a prisoner 
water, or for any other purpose, the other man will place him¬ 
self in a position where he can observe his partner, and shall 
watch both his partner and the prisoners carefully until his 
partner has left the cell block and the door thereof is securely 
fastened. 

“5. Officials of the Metropolitan Police Department making 
visits of inspection of the men detailed on the death watch 
are not permitted to enter the barred and locked area of the 
death house cell block. Such officials are charged with the 
responsibility for inspecting only the police officers detailed 
there—not the prisoners. 

“6. Police officers detailed on the death watch will hold no 
unnecessary conversation with prisoners held in the 
376 death house or fraternize with them in any way. Should 
any prisoner express a desire to make any statement you 
will at once advise the superintendent of the institution and be 
guided by his instructions. 

“7. In the event of any commotion, demonstration, outcry, 
attempt at self-injury or self-destruction, real or feigned, or any 
pretense or complaint of illness or injury by one of the prison¬ 
ers, or any hysterical outburst by a prisoner, the officer inside 
the barred enclosure shall enter the cell block and investigate. 
The officer outside the barred area shall immediately call the 
Office of the Captain of the Guard of the Jail by telephone and 
apprise them of conditions but shall not enter the barred area 
to assist his partner except in the event of a physical ^attack 
by a prisoner. 

“8. Officers inside the barred area shall be very careful not 
to place themselves where they can be reached through the 
bars by a prisoner inside the cells. The officer inside the barred 


43 


area shall not have any keys, weapons, or anything which might 
be used, in his possession, or on his person, at any time. The 
police officer outside shall keep all keys. 

“9. Officers on the death watch shall carefully examine and 
inspect all food, articles of clothing, cigarettes, cigars, tobacco, 
books, magazines, or reading matter of any kind or any other 
article brought or sent to prisoners regardless of any assur¬ 
ances they may have of a previous inspection of such 

377 articles, and regardless of who may bring such articles 
to the prisoners. The officers shall observe carefully the 

procedure established by jail officials for handling all such 
articles. 

‘TO. Officers w r ill comply with all reasonable and proper in¬ 
structions of the Superintendent of Penal Institutions or his 
assistants insofar as these do not conflict with their duties 
as policemen or with the special instructions given to them by 
their superior officers in this department. In case of any con¬ 
flict of orders, you shall not engage in any dispute with jail 
officials but shall report the matter to your superior officer at 
the earliest opportunity and in the meantime you shall be 
guided by the instructions of the General Superintendent of 
Penal Institutions or his assistants who are assigned to super¬ 
vise the duties of guards. 

“11. Officers will pass on to the officer who relieves them 
all orders and information they have as to their duties in the 
death house and as to conditions therein at the time of relief. 

“(Signed) Harvey G. Callahan, Acting Superintendent.” 

With respect to Government Exhibit 2, it is dated Decem¬ 
ber 6,1945, and reads as follows: 

“District Jail, Washington, D. C. 

“Order establishing death house procedures:” 

Then, the rules and regulations are set forth in various 

378 paragraphs. 

Paragraph 1 relates to the removal of the condemned 
person from the cell block to the death house. 

Paragraph 2 relates to clothing issued to the inmate of the 
death house. 

Paragraph 3 consists of what guards shall be on duty. 

Paragraph 4 has to do with the log book. 


I 
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Paragraph 5 has to do with the food served prisoners. 

Paragraph 6 has to do with visits. 

Paragraph 7 has to do with mail. 

Paragraph 8 has to do with library books. 

Paragraph 9 relates to the canteen. 

Paragraph 10 I will read. I do not believe the others are 
pertinent. Paragraph 10 reads as follows: 

“Exercise and Bathing. The condemned person will be re¬ 
leased from his cell into the exercise and bath room and shall 
be permitted to remain there not longer than one hour daily, 
during which time he will be permitted to bathe. This shall 
be done between the hours of S a. m. and 4 p. m. Not more 
than one condemned person shall be permitted in the exercise 
room at a time.” 

Paragraph 11 has to do with the prisoners’ being permitted 
to shave, and I shall read that: 

“11. Shaving. At such time as may be determined neces¬ 
sary by the Captain of the Guard, shaving will be 
379 permitted in the following manner: The Captain of the 

Watch shall secure the necessary shaving paraphernalia, 
including safety razor, and shall designate an officer wffio will 
shave the condemned person in the exercise room.” 

Paragraph 12 has to do with the medical care of condemned 
prisoners. 

Paragraph 13 provides as follows: 

“13. Housekeeping. Condemned persons shall take care of 
their own cells and shall be required to do so each day. Neces¬ 
sary cleaning materials shall be given by the officer on duty 
to the condemned person. The officer shall closely observe the 
cleaning and shall immediately thereafter remove the cleaning 
materials from the cell. A condemned person, to be approved 
by the Captain of the Guard, shall be let out of his cell once 
each day and shall be handed necessary cleaning materials to 
care for the corridor, exercise room, and showier bath. This 
cleaning shall be done under the immediate supervision of the 
officer on duty in the death house who shall take up the mate¬ 
rials and return the condemned person to his cell. 

“14. Except at such times as provided above all condemned 
persons shall be securely locked in their cells. 
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“15. Except those persons mentioned above, and such other 
persons as may be authorized by the Resident Superintendent, 
no person shall be permitted in the death house. 

3S0 “(Signed) C. 0. Botkin, Superintendent.” j 

There is another sheet, designated: “District Jail, ; 
Washington, March 28, 1946. 

“Death House Procedures,” which modifies paragraph 5 of 
the regulations, which has to do with the serving of food to the j 
prisoners. That, I think, is not particularly relevant. 

That completes the Government’s case, Your Honor. The 
Government will rest. 

Mr. Laughlix. May we come to the bench, Your Honor? 

The Court. Yes, indeed. 

(Counsel for all parties approached the bench, and the fol¬ 
lowing occurred:) 

***** 

396 By Mr. Laughlin : 

Q. Now, let me ask you this: When did you join the 
Metropolitan Police force? 

A. April 17,1942. 

***** 

397 Q. When you joined the Washington Police force, 
what was the first work to which you were assigned? 

A. A foot beat in Deanwood. j 

***** 

Q. Later on, sir, were you assigned to duty at the Wash¬ 
ington Asylum and Jail? 

A. Yes, sir. 

Q. When w T as that? 

A. That was about March 11. 

Q. Of what year? 

398 A. 1946. 

Q. Can you toll us how that assignment came about, j 

sir? 

A. I asked for it. 

Q. To whom did you make your request? 

A. Captain Kuehling, No. 4 Precinct. 

Q. Before you were assigned, sir, to the Washington Asylum 
and Jail, were you given certain orders or instructions? 

i 

i 

i 
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A. I was not. 

Q. Were you told anything before you went to the jail: 
what your duties were to be? 

A. No, sir. 

Q. Now, then, when you arrived at the Washington Asylum 
and Jail, you say that was March 11? 

A. Yes, sir. 

Q. When you first arrived there, what were your hours of 
duty? 

A. 12 midnight to 8 a. m. 

Q. To whom did you report at the Washington Asylum and 
Jail? 

A. Either the lieutenant or the acting lieutenant of the 
jail guard. 

* * * * • 

401 Q. Now, I will ask you this question, sir: In this 
document there is a part of it that refers to interior 
guards, and then, specifically, to interior guards, death house. 
Do you recall, sir, ever reading that part or parts of this order? 
A. Yes, sir; I read that as a point of interest. 

Q. When did you first read it? 

A. I think about the first night. 

***** 

414 Q. Yes. You reported for duty at midnight; is that 
correct? 

A. Yes. 

* t t * * 

Q. Then after you reported for duty at midnight on April 
2 and the early morning of the 3rd, what did you do? 

A. I took my post on the inside of the recreation room. 

Q. What duties did you perform then? 

A. Well, keeping watch over the prisoners in the death row. 
***** 

439 By Mr. Conliff: 

Q. Now, Mr. Davis, when did you say you first 
entered upon duty with the Metropolitan Police Department? 
A. April 17, 1942. 


47 


440 Q. You stated that you were assigned to the jail and 
that around, I believe, March 11, you were assigned to the I 
so-called death house; is that true? 

A. Yes, sir; on March 111 was assigned there. 

Q. I believe you stated to Mr. Laughlin that the first time 
that you were assigned there you saw certain documents on j 
the wall at the jail—certain orders? j 

A. Yes, sir. I 

j 

Q. Now, directing your attention to this chart, were those j 
orders posted on this wall of the outside guard room? 

The Court. Mr. Conliff, may I remind you that my under¬ 
standing is that he admitted in his testimony yesterday that j 
he'read those orders; therefore, it does not make any difference 
where they were posted. He admitted that he read them. 
***** 

441 Q. Is it not a fact that all of the officers who were 
assigned to the jail that particular night were asked by j 

Corporal McCargar whether or not they were familiar with 
their orders, and that at that time Corporal McCargar had j 
a copy of certain orders in his hands, and you replied in the 
affir mative? j 

A. I know as to the question, but I don’t know whether he 
had the papers in his hand or not. 

Q. But he did ask you the question whether or not you were ! 
familiar with the orders? I mean he asked you together with j 
the other men who were there? j 

A. Yes, sir. ! 

j 

Q. You heard that question. 

A. Yes. j 

Q. And you did not reply in the negative? ! 

A. No. 

Q. Mr. Laughlin showed you Government Exhibit 1, and I ! 
believe you said that this looks similar to the document you 
saw on the wall of the jail; is that true? 

A. Yes, sir; that is, a paragraph here and there that I ; 
recognize. | 

Q. You read that at that time? 

442 A. I skipped through it; yes, sir. 

Q. You knew it was there? 
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A. I knew it was there; yes. 

Q. You knew it was instructions to the guards at the death 
house? 

A. Yes, sir. 

Q. And you read them? 

A. Yes, sir. 

Q. You also said there were some further instructions issued 
by the superintendent of the jail; is that a fact? 

A. Yes, sir._ 

Q. Similar to these documents; is that so? 

Mr. Conliff. I am showing the witness Government Ex¬ 
hibit 2. 

The Witness. The same thing on this. I recognize a para¬ 
graph here and there; others don’t look familiar. 

By Mr. Conliff: 

Q. You say that from time to time you noticed that changes 
were made in these rules and regulations? 

A. Yes, sir. 

Q. When Mr. Laughlin asked you specifically what changes 
were made, you stated that they modified the orders about 
keeping the door from the cell corridor to the recreation room 
locked? 

A. Yes, sir. 

443 Q. That refers to the door between this recreation 
room and the cell corridor leading to the prisoners’ cells? 

A. Yes, sir. 

Q. He asked you whether or not you recalled any other 
changes in the orders? 

A. Yes, sir. 

Q. And you replied yes, that the former order was that the 
radio had to be shut off at 9 p. m., and they changed that order 
to read that the radio could be played at times other than up 
to 9 p. m.? 

A. Yes, sir. 

Q. Now, those are the only changes you mentioned; is that 
not a fact? 

A. To the best of my memory, I would say they were. 

Q. Did you ever see a change on those orders with respect to 
paragraph 1 of the death house, interior guards, rules, that 


49 


“You are charged with the very serious responsibility of 
guarding criminals who are condemned to death, and who may 
stop at nothing to escape or evade this punishment. You must 
keep this fact in your mind at all times and govern yourself 
accordingly.” 

Did you ever see any change in that particular paragraph? 

A. No; only a verbal change in that. 

Q. Only a verbal change? 

444 A. Yes, sir. 

. Q. Who made that verbal change? 

A. Lieutenant Peed. 

Q. What verbal change did Lieutenant Peed make with re¬ 
spect to that paragraph about guarding dangerous prisoners 
and that they may stop at nothing to escape or evade punish¬ 
ment? 

A. Not of that particular paragraph; no, sir. 

Q. He did not refer to that particular one? 

A. Not that particular one; no. 

Q. With respect to paragraph 2, that says, “You must be 
alert and on guard every minute,” did he make any change 
with respect to that paragraph? Did anyone make any change 
with respect to t^-t paragraph? 

Mr. Laughlin. The prior question was directed to para¬ 
graph 1? 

Mr. Conliff. Yes; paragraph 1 of the Interior Guards, 
Death House, Rules, as I believe I identified it. 

The Witness. No reference to the second. 

By Mr. Conliff: 

Q. With respect to the third paragraph: 

“You will visit the cells occupied by these prisoners at in¬ 
tervals of not more than 15 minutes and make such visual 
inspection of the cells and their occupants as will assure you 
that the prisoners are present and that nothing is amiss, 

445 and that the cells and cell block are securely locked.” 

Were any changes made with respect to that para¬ 
graph? 

A. This door opening—the door to the cell block. 




Q. That is the door you mentioned in response to Mr. 
Laughlin’s question, the door leading from the recreation room 
to the cell corridor? 

A. Yes, sir. 

Q. What about the cells being securely locked? That also 
is mentioned in that paragraph. 

A. No change in that. 

Q. No change in that? 

A. No. 

Q. Now, with respect to paragraph 6: 

“Police officers detailed on the death watch will hold no un¬ 
necessary conversation with prisoners held in the death house 
or fraternize with them in any way. Should any prisoner 
express a desire to make any statement you will at once advise 
the superintendent of the institution and be guided by his 
instructions.” 

Was any change made in that paragraph, sir? 

A. Well, on this exercise business, he said it was all right to 
exercise. We shouldn’t keep them up all night; they-should be 
in before 3 o’clock. 

***** 

505 Q. During the course of your police service, did there 
come a time when you were assigned to what is known 
as the District Jail? 

A. I was, sir. 

***** 

507 Q. April 1? That assignment came as of midnight 
April 1; correct? 

A. That is correct. 

Q. You did guard duty down there from midnight until eight 
in the morning on the 1st of April; correct? 

A. Correct. 

Q. Then, did you go back at midnight on the 2nd of April? 
A. That is correct. 

Q. The escape occurred on the early morning of the 3rd; is 
that correct? 

A. That is right. 
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511 Q. Now, I believe in response to a question by Mr. 

Ford you said you had been assigned to the Jail in 
November and that you were assigned to the penthouse. 

A. I think that is correct; yes, sir. 

***** 

514 “The first time I went on duty, the man on guard 
whom I relieved told me there were a set of instructions 

I had better read. After I had signed in for duty, I read these 
instructions. * * * 

***** 

515 Q. Where did you see this paper? 

A. The officer handed them to me and told me I had 
better read them. 

Q. Where were you in the precinct or the jail; or if you were 
in the jail, what portion of the jail? 

A. I was in the inside recreation room. 

Q. Had it ever been called to your attention that the rules 
that you were acquainted with in November 1945, had been 
changed? 

A. No, sir. 

Q. As far as you knew, when you went on duty those two 
nights in April of 1946, the same rules applied? 

A. As far as I know. 

Q. Now, you had a key when you were on duty in the pent¬ 
house? 

A. That is right. 

Q. On the night or the early morning of April 3, when you 
went on duty at midnight, did you have any keys? 

A. A key to unlock the door to the corridor—the outside 
corridor. 

572 By the Court: 

Q. The first time that Davis appeared for duty, did 
you give him any instructions or any explanation as to what his 
duties were or what he was supposed to do or not to do? 

A. I asked him if he was acquainted with his duties. Evi¬ 
dently, I mean, in the precinct his Metropolitan superiors are 
supposed to tell him what to do, and he told me that he was 
acquainted with his duties, and I told him if he wasn’t, to read 




the instructions laid down by Mr. Botkin, and his superior, 
Major Callahan. 

***** 

598 In the District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 

April Term, A. D. 1946 

Criminal No. 76S33—Negligent Escape (Penalty Provision, 

22-107 D. C. Code) 

United States of America 

v. 

Hubert Cyril Davis and Oscar Colin Sanderlin 

Filed in Open Court May 6, 1946. Charles E. Stewart, 
Clerk. 

The Grand Jury charges: 

On or about the 3rd day of April 1946 Hubert Cyril Davis 
and Oscar Colin Sanderlin were members of the Metropolitan 
Police Department of the District of Columbia assigned and 
acting as guards over certain prisoners at the Washington 
Asylum and Jail, known also as the District of Columbia Jail. 
It was their duty among others to keep close and secure custody 
and watch over Joseph D. Medley, a prisoner committed to 
that institution after conviction of murder in the first degree 
in the District Court of the United States for the District of 
Columbia, and over Earl McFarland, also a prisoner committed 
to that institution after conviction of murder in the first degree 
in the District Court of the United States for the District of 
Columbia. On the date above mentioned, within the District 
of Columbia in violation and neglect of their duties, Hubert 
Cyril Davis and Oscar Colin Sanderlin negligently did permit 
and suffer Joseph D. Medley and Earl McFarland to escape 
from the Washington Asylum and Jail. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Lew J. Gregory, Foreman. 
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599 District Court of the United States for the 

District of Columbia 

Thursday, May 9,1946 

The Court resumes its session pursuant to adjournment: 
Hon. Alexander Holtzoff, presiding: 

***** 

United States 
vs. 

Hubert C. Davis 

Criminal No. 76833 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, and by his attorney, James J. Laugh- 
lin, Esquire; whereupon the defendant being arraigned upon 
the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth the like; 
and thereupon the defendant is granted leave within 20 days 
to withdraw said plea and demur to, or move to quash the said 
indictment, or otherwise plead as he may be advised; where¬ 
upon bond is fixed by the Court at One Thousand ($1,000.00) 
Dollars. 

600 District Court of the United States for the 

District of Columbia 

Friday, May 10, 1946 

The Court resumes its session pursuant to adjournment: 
Hon. Bolitha J. Law’s, presiding. 

***** 

United States 
vs. 

Oscar C. Sanderlin 
No. 76833 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, and by his attorney, H. Clifford 
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2. The indictment together with all the evidence and testi¬ 
mony taken at the trial shows that no criminal offense was 
committed by this defendant. 

Charles E. Ford, 

Attorney for the Defendant, 

Oscar Colin Sanderlin. 

Service of a copy of the foregoing motion is hereby acknowl¬ 
edged this 5th day of May 1947. 

John C. Conliff, Jr., 
Assistant U. S. Attorney. 

604 In the District Court of the United States for the 

District of Columbia 

Criminal No. 76S33 

United States of America 
vs. 

Hubert Cyril Davis and Oscar Colin Sanderlin 

Filed May 28, 1947. Charles E. Stewart, Clerk. 

Points and authorities in opposition to motions for judgment 

non obstante veredicto 

The authorities seem to be in complete accord that whenever 
any person has another lawfully in his custody, he is guilty 
of an escape if he either voluntarily or negligently permits such 
person to regain his liberty otherwise than in due course of law. 

The crime of escape is defined in Jf Blackstone Commentaries 
130 as follows: 

An escape of a person arrested upon criminal process 
by eluding the vigilance of his keepers before he is put 
in hold, is also an offense against public justice, and the 
party himself is punishable by fine or imprisonment. 
But the officer permitting such escape, either by negli¬ 
gence or connivance, is much more culpable than the 
prisoner; the natural desire of liberty pleading strongly 
in his behalf, though he ought in strictness of law to 
submit himself quietly to custody, till cleared by the 
due course of justice. Officers therefore who, after ar- 
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rest, negligently permit a felon to escape, are also 

punishable by fine * * *. 

***** 

611 District Court of the United States for the 

District of Columbia 

Criminal No. 76833 

United States, plaintiff 
v. 

Hubert C. Davis and Oscar C. Sanderlin, defendants 
Filed May 2S, 1947. Charles E. Stewart, Clerk. 

Opinion 

The defendants, Hubert C. Davis and Oscar C. Sanderlin, 
were convicted of negligently suffering two prisoners to escape 
from the District of Columbia Jail. On motions for a new 
trial or for judgment of acquittal non obstante veredicto. 
Orders in arrest of judgment granted. 

James J. Laughlin, Esq., for the defendant Davis; and 
Charles E. Ford, Esq., for the defendant Sanderlin, both of 
Washington, D. C., for the motions. 

George Morris Fay, United States Attorney, and John C. 
Conliff, Jr., Assistant United States Attorney, both of Wash¬ 
ington, D. C., opposed. 

The defendants, Hubert C. Davis and Oscar C. Sanderlin, 
are members of the Metropolitan Police Department of the 
District of Columbia. On April 3, 1946, they were tempo¬ 
rarily assigned to the District of Columbia Jail as guards and 
were detailed to watch two prisoners, Joseph D. Medley and 
Earl McFarland, both of whom were awaiting execution after 
conviction of murder in the first degree. During the defend¬ 
ants’ tour of duty, the two prisoners escaped. 1 The de- 

612 fendants were indicted on a charge of negligently per¬ 
mitting and suffering the escape, and were found guilty 

by the jury. They now move for a new trial or for judgment or 
acquittal non obstante veredicto. 2 


1 The prisoners were later recaptured. 

’Rule 29 (b) of the Federal Rules of Criminal Procedure. 
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For the purposes of this discussion, it is not necessary to 
summarize the evidence bearing on the issue of the defendants’ 
negligence. Whether the defendants’ conduct as guards 
amounted to criminal negligence was the issue of fact sub¬ 
mitted to the jury for its decision. As it is the view of the 
court that the evidence was susceptible of the inference that the 
defendants were negligent, the verdict of the jury should not 
be disturbed. 

The question is now presented, however, whether as a mat¬ 
ter of law the prosecution may be maintained. The infrac¬ 
tion with which the defendants are charged, is not a statutory 
offense. Although the District of Columbia Code contains a 
comprehensive enumeration and comprises detailed definitions 
of crimes, the common law of crimes still prevails in this juris¬ 
diction. The common law and all British statutes in force in 
Maryland on February 27, 1801, still remain in force, except 
insofar as they are inconsistent with or are replaced by subse¬ 
quent legislation of Congress (D. C. Code (1901) Section 1; 
D. C. Code (1940) Section 49-301). Consequently, all com¬ 
mon law offenses not covered by the Code, or by any other Act 
of Congress in force in the District of Columbia, are still recog¬ 
nized as crimes in this jurisdiction and are punishable as 
613 such, DeForest v. United States, 11 App. D. C. 458; 

Hill v. United States, 22 App. D. C. 395; Tyner v. United 
States, 23 App. D. C. 324; Hamilton v. United States, 26 App. 
D. C. 3S2; Palmer v. Lenovitz, 35 App. D. C. 303. 

At commqn law, an officer charged with the legal custody 
of a prisoner, who negligently suffered or permitted him to 
escape, was guilty of a misdemeanor. Apparently, however, 
the offense was punishable solely by a fine, 4 Blackstone’s Com¬ 
mentaries, Ch. X, Sec. 4, p. 130; Hawkins, Pleas of the Crown, 
Book II, Ch. 19, Sec. 31; 1 Hale, Pleas of the Crown, Ch. 52; 
Ex parte Shores, 195 Fed. 627. The District of Columbia Code 
contains a general provision prescribing a fine not exceeding 
$1,000, or imprisonment for not more than five years, or both, 
as punishment for any offense not specifically covered by stat¬ 
ute (D. C. Code (1940) Title 22, Sec. 107). Since any offense 
potentially punishable by imprisonment for more than one year 
is a felony, all common law misdemeanors, not embodied in any 
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Act of Congress, became felonies in the District of Columbia, 
Palmer v. Lenovitz, 35 App. D. C. 303. By this metamorphosis 
“negligent escape/’ which was originally a misdemeanor pun¬ 
ishable by a fine only, was, unwittingly perhaps, transformed 
into a felony. It is difficult to conceive that when the Con¬ 
gress enacted the above-mentioned general provision, it en¬ 
visaged the possibility that every common law misdemeanor, 
even if of a minor character, was being raised to the gravity 
of a felony. The attention of the Congress may well have been 
directed to heinous crimes that are still prosecuted in the Dis¬ 
trict of Columbia as common law offenses: 3 Even if in 
614 this case the Court were to impose the penalty of a fine, 
as seems to have been contemplated by the common law, 
nevertheless, the serious consequences that attach to every 
conviction of a felony would still be present. In the light of 
these considerations, it is important to examine thoroughly the 
obscure and antiquated learning on this subject, with a view to 
ascertaining the exact scope of the common law offense. The 
definition of this violation of law should not be enlarged beyond 
its original confines. This attitude accords with the general 
principle that definitions of crimes should be strictly construed 
in favor of the defendant. In this connection it should be 
borne in mind that the issue is not whether the defendants 
should receive administrative discipline, nor even whether they 
should be fined. The real question is whether they should be 
branded as felons. 

There appear to be no reported cases on the subject of “neg¬ 
ligent escape” in the District of Columbia. In fact, the Court 
is informed that no one has ever been criminally prosecuted for 
this offense in this jurisdiction, as far as the records disclose. 
Moreover, there appear to be no decisions on this topic in Mary¬ 
land, through which we derive our common law. Consequently, 
recourse must be had to English authorities, as well as to deci¬ 
sions of other States. 

The precise question to be considered and determined is who 
was subject to prosecution at common law for a negligent 
escape. 1 Russell on Crime and Misdemeanors (Ninth Ameri- 

’ E. g., sodomy is prosecuted in the District of Columbia as a common law 
offense, because it is not defined in the Code. 
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can, from the Fourth London Edition) 585, contains the fol¬ 
lowing discussion of this subject: 

But it seems that an indictment for a negligent 
615 escape will only lie against those officers upon 

whom the law casts the obligation of safe custody, 
and will not lie against the mere servants of such officers* 
Thus, where the indictment was against one of the 
yeoman wardens of the Tower and the gentleman gaoler, 
for permitting Colonel Parker, who was committed for 
high treason, to escape, it appeared that the constable of 
the Tower had committed the colonel to their special 
care; but the Court held that the defendants were not 
such officers as the law' took notice of, and therefore 
could not be guilty of a negligent escape. And upon 
the same principle another wardour of the Tower ap¬ 
pears also to have been acquitted of a negligent escape. 
It appears, however, that a sheriff is as much liable to 
answer for an escape suffered by his bailiff as if he had 
actually suffered it himself; that the Court may charge 
either the sheriff or bailiff for such an escape; and that, 
if a deputy gaoler be not sufficient to answer for a negli¬ 
gent escape, his principal must answer for him. 

The same views are repeated by Bishop (2 Bishop’s Crim¬ 
inal Law, Ninth Edition, Section 1097): 

It seems, however, that an indictment for a negligent 
escape will only lie against those officers upon whom the 
law’ casts the obligation of safe custody, and will not lie 
against the mere servants of such officers. 

The foregoing authorities would indicate that the only per¬ 
son who was subject to prosecution at common law for negli¬ 
gent escape was either the sheriff or the person in charge of the 
institution to which the prisoner w’as committed and to whom, 
therefore, the lawful custody of the prisoner was entrusted. 

The only American case on this point appears to be State v. 
Errickson, 32 N. J. Law 421, decided by the Supreme Court 
of New Jersey in 1868. The opinion in that case adopts 
616 the same doctrine and clearly explains why at common 


* Emphasis supplied. 
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law criminal liability for negligent escape attached to 
the sheriff and to the keeper of the jail, but not to their subordi¬ 
nates. The facts in that case were exactly parallel to those 
involved in the case at bar. They were summarized by the 
Court as follows (Id., p. 421): 

The defendant was indicted and convicted for a negli¬ 
gent escape. It appeared upon the trial that one Jack- 
son, who had been convicted of grand larceny, escaped 
from the county jail, to which he had been legally com¬ 
mitted; that the defendant had been employed by the 
sheriff to watch this criminal at night; that one Mrs. 
Smalley was the keeper of the jail, and that she kept 
the keys of the cell doors in her own room. Another 
prisoner, Tienny, escaped with Jackson. The cell door 
of Jackson was found, in the morning, unlocked. The 
defendant had the keys of the outside door of the jail. 
The prisoner was locked up by the jailer. The defend¬ 
ant, about twelve o’clock at night, laid down on a bench, 
near the stove, in the jail, outside of the cells, and there 
fell asleep. The next morning, just after daylight, it 
was discovered that Jackson had got out, by unlocking 
both his cell door and the outside door of the jail. The 
defendant was not an officer of the prison, being em¬ 
ployed, for the occasion, to watch Jackson at night. 

The Supreme Court reversed the conviction and discussed 
this question as follows (p. 422): 

The offense of suffering, by negligence, a prisoner to 
escape, is one which can be committed only by the per¬ 
son in whose charge the law places the criminal. This 
rule is reasonable, for such person alone has the control 
of the imprisonment, and can thus take the measures 
necessary to prevent the escape of the prisoner . 5 Going, 
then, upon the facts as stated in the case, it is clear that 
on the occasion in question, the sheriff and the keeper of 
the jail were each guilty of a negligent escape. The 
prisoner was in their custody, and they are responsible 
in law for the negligence of the defendant, who was their 


* Italics supplied. 
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agent. It is also equally certain that such agent could 
not commit this offense* The books'do not leave this 
rule of the law in any uncertainty. 

617' i Kavanaugh v. State, 41 Ala. 399, is cited in support 
of the opposite contention. In that case, however, the 
indictment w*as based on a State statute and not on the com¬ 
mon law* rule. Moreover, the court called attention to the 
fact that the indictment averred that the defendant had the 
legal custody of the prisoner, and that it must be presumed 
that this averment was proven. The court did not pass on 
the question w’hether at common law* a subordinate of the 
keeper of the jail was criminally liable for a negligent escape. 

The foregoing review* of what appear to be the only author¬ 
ities on this topic, inescapably leads to the inference that at 
common law* a prosecution for negligent escape would lie only 
against the sheriff, the keeper of the jail, or other officer into 
whose official custody the prisoner was committed by judicial 
process or otherwise. Such a prosecution could not be main¬ 
tained against a guard or a watchman or other subordinate. 
The reason for this distinction is that the superior officer is 
clothed with the primary responsibility for the custody of the 
prisoner and has authority to take whatever measures he deems 
necessary for his security. In any event, whatever be the 
reason for the doctrine, the rule seems clear. Since in the 
District of Columbia there is no statute on the subject and 
the prosecution w*ould lie only if it could have been maintained 
at common law, the ultimate conclusion follows that these 
defendants, who were acting in the capacity of guards or watch¬ 
men, may not be convicted of negligent escape. 

Since the basic facts appear in the indictment, the 
618 court, instead of granting a new* trial, or entering a judg¬ 
ment of acquittal notwithstanding the verdict, will make 
an order in arrest of judgment. 6 

Order in arrest of judgment granted. 

Alexander Holtzoff, 

Associate Justice. 

May 28, 1947. 

* Federal Rules of Criminal Procedure, Rule 34. 
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